those whom he calls "anti-porn feminists." The Heap quotation is singularly infuriating for it suggests that the romantic pictures conjured up-girls reclining in lacy underwear, beautiful women exposing their bare arms to the sun-are characteristic of the materials that anti-pornography feminists seek to suppress. Furthermore, it hints that those who fight against pornography are paranoid in their belief that such sights will "corrupt" the viewer. I suggest that this ascription of paranoia to the anti-pornography activist may be a bit of projection: it is, after all, persons in Mr. de Grazia's camp who often suggest that any discouragement of the pornography industry will lead to book-burning, empty libraries, and thought control.5 1 offer here a practical proposal for anti-pornography activists, to wit: Girls should bring lawsuits everywhere. I will argue that if my proposal is pursued, nothing that a civil libertarian holds dear will be harmed. 6 Proposals to permit victims of pornography to recover damages from those who create or distribute it are among the most defensible and conservative items on the agenda of anti-pornography activism, yet they are still controversial. 7 The reasons why these proposals still stir opposition lie partly in history, partly in the politics of the women's movement, partly in the Supreme Court's confused and confusing treatment of First Amendment issues, and partly in the efforts of the pornography industry to protect its privileges and profits. The intersection of these factors has hindered serious feminist consideration of measures that might accomplish many of the goals of the anti-pornography movement. The measure I propose to fill this gap is quite simple: it requires no debate, no lobbying, no legislation. All it requires is the right client and the right lawyer. The right client will be a person (most likely a woman) who has been harmed by an identifiable work or [and] he could see up high above her knee where no-one ever and she wasn't ashamed and he wasn't either to look in that immodest way. . [60:845 works of pornography. The right lawyer will be a person (again, most likely a woman) with the resources to bring a lawsuit against the maker or distributors of the material, or both, and the skill to prove the harm, show its foreseeability and its causal link to the pornography, identify the source of the pornography, and overcome the First Amendment objections that are certain to arise.
A brief rehearsal of familiar events may provide some context for this proposal. Pioneering efforts to create remedies for victims of pornography defined both "pornography" and "victim" in an expansive way. In particular, the MacKinnon-Dworkin Model Ordinance and its progeny included in their definition of pornography, "women . . . presented in scenarios of degradation, humiliation, injury, torture, shown as filthy or inferior, bleeding, bruised, or hurt in a context that makes these conditions sexual. . . presented dehumanized as sexual objects, things, or commodities . . . [and] presented in postures or positions of sexual submission, servility, or display," if these depictions constitute the "graphic sexually explicit subordination of women." 8 The ordinances also provided for enforcement actions to be brought by "[a]ny woman . . . acting against the subordination of women." 9 If a woman could prove that certain material met the ordinance's definition of pornography, an injunction against the further sale or dissemination of the material could be obtained. 10 I admire and salute the efforts of MacKinnon, Dworkin, and others who worked tirelessly on the campaign for the ordinances, but their success lay more in reframing the issue of pornography, creating a convincing language for talking about it, and calling attention to its harm, than in securing a remedy. Indeed, the Model Ordinance was held to be unconstitutional under the First Amendment." ' Moreover, even some self-described feminists opposed the ordinances, arguing that they could be used to censor such mainstream speech as the Lina Wertmuller film Swept Away and many images of women used in common advertising. 12 Canadian novelist Margaret Atwood published The Handmaid's Tale, a bleak dystopian novel in which a movement aimed at suppressing pornography and violence against women led eventually to the governmental appropriation of the bodies of women for reproductive purposes and the enforcement of a harshly Puritanical code of sexual conduct, a code shaped and enforced by women but serving the needs of a totalitarian patriarchy.'" It was difficult not to read this powerful book as, among other things, a critique of the anti-pornography movement.
Some proponents of the ordinances berated their opponents for disloyalty to their gender. 4 Scientists on whose work many had relied to support the claim that pornography's existence harms women claimed that they had been misrepresented; at best, they argued, their work shows a link between exposure to "violent" pornography and attitudinal changes that might lead to violent behavior toward women. 15 In general, the atmosphere in which the pornography question was discussed became threatening and divisive. I suspect that many women who consider themselves feminists were relieved when the Supreme Court chilled discussion of the Model Ordinance approach by summarily affirming the Seventh Circuit's ruling that the Indianapolis version of that ordinance was unconstitutional.
Throughout all of this history, those who make and profit from pornography maintained a campaign to preserve their privilege to publish and sell materials without legal interference. The "industry," a shadowy and daunting network, relied on "moderate" organizations like the ACLU and the Playboy Foundation to continue to portray anti-pornography feminism as a threat to every- one's freedom of speech. 1 6 Feminists who dedicated themselves to contesting pornography's freedom to harm were labeled puritanical, 17 moralistic,' 8 anti-sex,' 9 anti-love, 2 0 fascist reactionaries. 2 When a well-known constitutional law scholar expressed the view that the Model Ordinance was "not obviously unconstitutional," an equally well-known columnist suggested that the scholar's highly regarded mind had "turn[ed] to mush. ' 22 Authors of such feminists classics as Our Bodies, Ourselves opposed the passage of anti-pornography ordinances because they feared the laws would be used to censor their work. 23 Mainstream booksellers and authors were persuaded to denounce any efforts to control either the magnitude of pornography production or its increasingly violent content. 24 Divided, exhausted, and confused, many feminists decided they would rather move on to other issues, of which there are, after all, many.
But others began considering and debating possible revisions to or variations on the MacKinnon-Dworkin ordinances, with an eye to finding a less-sweeping alternative. One result of these discussions was the Pornography Victims Compensation Act, 26 The bill has some 'virtues, and also some serious defects; nevertheless, most of its critics ignored both and based their opposition on likening the proposal to the MacKinnon-Dworkin ordinance. They took note of the vast differences between the two only to minimize them, and characterized the new law as a warmed-over version of a measure already declared unconstitutional.
2 7 It was argued in editorial pages across the nation that the bill was dangerous; 28 it was argued with equal conviction that if passed, it would be completely ineffective. 2 9 It was given the nickname "the Bundy Bill, 30 [60:845 "group defamation" lawsuits against pornographers 5 4 These proposals are not ideal vehicles for the next stage of the anti-pornography debate-the McConnell bill and its Illinois relative are tied to the antiquated and preposterous definition of "obscenity" propounded by the United States Supreme Court over the years, 3 5 and require as a precondition to the maintenance of the civil action that the pornographer and the perpetrator of the sex crime be convicted of crimes. In the case of the McConnell bill, it is unclear what advantage would be served by creating a federal cause of action for a matter that could be left to state tort law. As to the proposed Massachusetts law, it is doubtful that courts would find it any less unconstitutional than its ancestor. The "group libel" proposal would create a crime, an approach that might decrease the prevalence of pornography, but would leave individual victims without remedies. Nevertheless, the shortcomings of these particular pieces of legislation, and the criticism (both deserved and undeserved) they have received should not stall discussion of a more direct approach.
I. A (PERHAPS ExcESSIVELY) MODEST PROPOSAL 3 6
It is difficult to go far in discussing pornography without defining it. I define "pornography" as material that links the viewer's or reader's sexual gratification to the infliction of violence. Pornography is a depiction, in any medium, of violence directed against, or pain inflicted on, an unconsenting person or a child, for the purpose of anyone's real or apparent sexual arousal or gratification, in a context suggesting endorsement or approval of such behavior, 
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The University of Chicago Law Review [60: 845 and that is likely to promote or encourage similar behavior in those exposed to the depiction. I do not intend to suggest this definition as legislative language, as I do not believe that legislation is necessary or desirable to enable litigation of victim-harm suits against pornographers. The definition is only a description of material that I think is vulnerable to civil sanctions. I also do not mean to suggest a definition that would preclude the use of other definitions in other contexts. 7 Having offered this definition, I propose that persons claiming to have been "proximately" harmed by a particular piece of pornography should bring civil actions against the originators and distributors of the material. New legislation should not be necessary to enable such suits, as they are unexceptionable instances of personal liability litigation. It would be best if there were many such suits pending at any given time, if there were a virtual campaign of litigation that might spawn class actions, plaintiff's committees, the invocation of the "complex rules," 3 8 and other court-created management techniques. Techniques employed in other sorts of mass-tort litigation, such as epidemiological evidence 3 9 and market-share liability, 4 0 should be explored. First Amendment objec- tions undoubtedly will be made to any such suit as soon as it is filed, but these objections can be answered. The following section of this article suggests the form that the answer might take.
II. THE "RA.V." OBJECTION To SUITS AGAINST PORNOGRAPHERS
Proponents of measures to deter and punish "hate speech" have often made common cause with proponents of measures to restrict pornography, and some see pornography as a subset of hate speech. The Supreme Court's recent decision in R.A. V. v City of St. Paul was thus disquieting to both groups-in its particular disapproval of the St. Paul measure to be sure, but also in its suggestion that even speech "unprotected" by the First Amendment may not be penalized if it was sanctioned because of its "viewpoint," rather than its other features. 41 Since many of the measures proposed to penalize the creation and distribution of pornography are criticized for discriminating against pornography because of the "viewpoint" it espouses, 2 it is important to understand certain nuances of the R.A.V. opinions. According to the majority, the St. Paul ordinance could not stand, even if it had been successfully "narrowed" to encompass only the unprotected category of "fighting words." Its flaw was that, even so narrowed, it would punish only a subcategory of "fighting words": those that had their effect "on the basis of race, color, creed, religion, or gender. '43 This aspect of the ordinance rendered it "facially unconstitutional in that it prohibits otherwise permitted speech solely on the basis of the subject the speech addresses." 44 The concurring opinions in R.A.V. exposed many gaps in the majority's reasoning-especially Justice White's concurrence, which observed that the majority acknowledged the existence of an exception to the general prohibition of discrimination among subcategories of unprotected speech, an exception so large as to swallow completely the rule it announced. 46 Justices Blackmun and Stevens, also concurring, suggested that the Court had announced a rule that had no application beyond the case before it. 4 6 It may be, therefore, that anti-pornography efforts have nothing to fear from R.A.V. because its purported rule was dead on arrival-fashioned (and perhaps even intended) to have no effect beyond its accompanying judgment. But it would be dangerous to assume so. As others have pointed out, the recent tradition on the -3 R.A.V., 112 S Ct at 2542. A largely unremarked ambiguity in this language is only heightened by the narrowing construction given it by the Minnesota Supreme Court: does it mean that the actor must merely have had in mind an animus based on the race, gender, etc, of the victim (irrespective of the character of the fighting words), or does it mean that the words themselves must convey to the victim or to a reasonable victim, or be intended to convey to the victim, the existence and basis of the animus?
44 Id. " Id at 2552-53 (White concurring). Justice Scalia explained the exception as applying "[w]hen the basis for the content discrimination consists entirely of the very reason the entire class of speech at issue is proscribable." Id at 2545. He offered the exception to explain why it is constitutional for the federal government to punish threats against the President when it does not criminalize threats in general. The exception was said to apply to such a law because "the reasons why threats of violence'are outside the First Amendment ...have special force when applied to the person of the President." Id at 2546. But as Justice White suggested, it is equally plausible to argue that the reasons why "fighting woids" are outside the First Amendment have special force when applied to groups that have historically been victims of discrimination. Id at 2556 (White concurring).
41 Justice Blackmun writes of the possibility that "this case will not significantly alter First Amendment jurisprudence but, instead, will be regarded as an aberration." Id at 2560 (Blackmun concurring). And Justice Stevens suggests that either the majority has held that "a government must either proscribe all speech or no speech at all," a result plainly inconsistent with numerous precedents, or that "the Court does not in fact mean much of what it says in its opinion." Id at 2562 & n 1 (Stevens concurring).
Court, especially among some of the Justices concurring in R.A.V., is one of respect for stare decisis. 4 7 In addition, there are other reasons-beyond those provided by the concurring justices-why the decision in R.A.V. poses no constitutional threat to civil actions for damages. R.A. V. concerned the imposition of a criminal sanction. 48 By contrast, the most similar civil cases to have faced a First Amendment challenge are defamation actions by private (that is, non-public figure) plaintiffs. In such cases, the First Amendment requires that the plaintiff prove some degree of fault in the media defendant, and some actual damage-but that is all. 4 In connection with the implications of R.A.V., however, the most important feature of civil suits against pornographers as I envision them is that they are brought as just one of the many sorts of personal injury actions that can be brought under a jurisdiction's laws, requiring no specific statutory authorization. There is nothing "underinclusive," in the sense condemned by R.A.V., in the instituting or maintenance of such actions: they are not exclusive or limiting except in the trivial sense that any lawsuit is exclusive by claiming only what it claims and seeking only what it seeks, rather than claiming or seeking all of the other matters that might be claimed or sought under that jurisdiction's law. Of course, the definition of pornography that I offer is exclusive, in the sense that it does not include all sorts of speech or even all sorts of harmful speech. But the definition is offered to satisfy, rather than to offend, First Amendment constraints: to satisfy the requirement that there be a showing of fault on the part of the maker or distributor, and to define the type of damage that could foreseeably have been expected to flow from the pornographic material by its very nature." It excludes nothing. If another lawyer wishes to bring a different suit claiming that his client has been proximately harmed 47 Apart from any complications posed by R.A.V., the recognition and encouragement of victim actions against pornographers is consistent with the premises and aspirations of the First Amendment. Pornography is both speech and product. This double character has confounded the debate about the constitutionality of laws (actual or proposed) that would penalize the creation or dissemination of pornography. Those who emphasize the speech aspect point to the First Amendment and its prohibition against any law "abridging the freedom of speech." 52 Those who find the product aspect more important sometimes propose that the protection of the public justifies a ban on the production or distribution of dangerous products, of which they argue pornography is one. They also argue that in the absence of a ban, those who sell pornography, like those who profit from other commercial products, should be liable for the harms their product causes. Sometimes there seems to be little ground for compromise between these two views, but in fact they share a commitment to a central model of free speech. Free-speech advocates often defend and elaborate the Constitution's protection of speech by reference to a concept borrowed from the world of products: the "marketplace of ideas. ' 53 According to this theory, 51 See text accompanying notes 64-71. the world of thought, analysis, emotion, and contemplation that is expressed by speech is best protected by fostering a "marketplace" in which all speech (and hence all expressible ideas, emotions, opinions, and the like) may be offered to the would-be recipient, who is free to listen or not, and to believe or not. Thus the discriminating consumer of speech will make choices based on the quality and persuasiveness of the marketplace's offerings, and in the end the better, truer, and more beautiful speech will survive. One who accepts this model will also accept another First Amendment clich6: that the cure for bad speech is more speech. 5" Law-andeconomics-school analysts and public choice theorists employ essentially the same analysis-seeing the marketplace for speech as similar to the marketplace for other products. 55 There are of course many things wrong with this metaphor, most of which are obvious even from reading the rendition above. As feminists and others have pointed out, there are many ways in which the so-called "marketplace of ideas" does not at all resemble a marketplace, or at best resembles a very flawed one. One problem is what economists call "barriers to entry": not everyone who would like her ideas to be heard can afford to buy time on network television. A.J. Liebling, speaking for an earlier era, observed that "[f]reedom of the press is guaranteed only to those who own one." 5 Ross Perot is sufficient evidence, in this electronic age, of this remark's lasting relevance. The metaphor's depiction of governmental censorship as an interference with universal access to the channels of communication may be apt, but it ignores the censoring effect of poverty (or anything less than affluence), or illiteracy. Another related shortcoming of the marketplace model is that it does not account for the "silencing" effect of some speech: the speaker with the loudest amplifier may make it impossible for listeners to sample the words or sounds of alternative speakers, or one speaker may capture the market by discouraging his listeners from listening to others. Some feminists have claimed that pornography has this silencing 6ffect on the voices of women, especially when they wish to speak of sexuality and equality. 57 But even if the "marketplace" of ideas is flawed in these ways, its flaws will be magnified if pornography is insulated from the discipline the marketplace imposes on other products. I propose, therefore, to inquire into what follows if one accepts the civil libertarian and utilitarian view of speech as a market.
I will argue that this "market" view entails not only tolerating, but affirmatively insisting on, the right of pornography's victims to sue its creators for damages when a causal link between the pornography and the damage may be established. This proposition may be surprising, since civil libertarian groups and speakers have consistently opposed not only bans on producing or distributing pornography, but also the creation of any tort remedies for those who are harmed by it. 55 Nevertheless, the necessity of such remedies is implicit in the free marketplace theory of the First Amendment.
It is a fundamental feature of an efficient marketplace that it be free of externalities, 9 where an externality is the imposition of some cost to a transaction on someone other than the parties. 60 Air pollution is an externality to the transaction of producing, purchasing, and using an automobile, and a perfect market would require that the cost of preventing or cleaning up the pollution generated by an automobile be built into the transaction-whether by requiring that all vehicles have expensive anti-pollution equip- [60:845 ment, imposing a tax on each sale, or some other stratagem (such as taxing each gallon of gasoline sold or collecting tolls for the use of roads). In the absence of some accounting for the cost of pollution, the cost is borne by all who breathe (if no mitigation measures are taken) or all who pay general taxes (if they are undertaken by the government); in its absence as well, manufacturers and sellers of vehicles have no economic incentive to minimize pollution, nor have purchasers any economic incentive to favor (or certainly to pay more for) vehicles that pollute less. Economic analysts agree virtually unanimously that a rational market must force producers of polluting vehicles to internalize the cost of the pollution their vehicles will produce-otherwise, air pollution and its harms will increase to the detriment of all, including those who have no interest in and derive no benefit from the transaction. 1 Economic injustice will certainly result, and perhaps overall economic inefficiency, since it is possible that the overall cost of air pollution exceeds the marginal economic benefit gained from manufacturing and driving vehicles that create it (rather than non-polluting vehicles).
Thus if the transaction that encompasses the creation, distribution, and consumption of pornography is one that creates a serious external harm, the logic of the marketplace dictates that the pornography industry should internalize the harm. A tax on pornography is neither feasible nor efficient, since arguments are certain to arise about whether or not particular items are "pornography" 62 and various pornographic materials almost certainly differ in the harm they cause. But if outsiders to the transaction (that is, women and others who can show they have been harmed by pornography) can recover compensation for the harm the transaction imposes on them, those who profit from the transaction will bear the cost; the harm will be internalized. Pornography will become more expensive to produce as those who traffic in it must set aside funds to pay for anticipated damage awards, or to purchase insurance. Those who do not take these precautions may be forced to go out of business if a large award consumes their operating capital. The price of pornography will rise, and it may consequently attract fewer customers. Its remaining creators may decide to stop disseminating it. This is not censorship-it is the market at work.1 3
IV. THE MARKET AT WORK: RECENT CASES
Some readers may doubt that courts will ever be persuaded to treat speech like a product and subject it to the discipline of the market. But consider the recent case Soldier of Fortune v Braun. 64 Soldier of Fortune is a magazine, published in my hometown of Boulder, Colorado, devoted to the cult of manly mercenary violence. In addition to articles about survivalism, weapons, and its writers' adventures -in various world hotspots, the magazine at one time published classified advertising. In one of these ads Michael Savage advertised his willingness to accept work requiring " [b] odyguard, courier, and other special skills" (although he promised "[a]ll jobs considered"); among his qualifications he listed "37 year old professional mercenary," "Vietnam Veteran," and "[d]iscrete e5 and very private." Among those responding to the ad were Bruce Gastwirth and Horton Moore, who had failed in three previous attempts to murder Gastwirth's business partner Richard Braun and apparently had decided they needed professional assistance. Gastwirth and Moore enlisted Savage's help, and within three months of the day the ad first appeared in Soldier of Fortune, Braun was dead-murdered by a man named Doutre, apparently assisted by Savage. The attack also injured Braun's teen-age son Michael.
Michael Braun and his brother filed a civil action against Soldier of Fortune seeking damages for the death of their father (under Georgia's wrongful death action) and for the injuries inflicted on Michael. A federal jury awarded the Brauns two million dollars, in compensatory damages on their wrongful death claim, and $375,000 in compensatory and ten million dollars in punitive damages for Michael Braun's personal injury claim. 6 On appeal, Soldier of Fortune argued that the First Amendment prohibits the imposition of damages (particularly such "crushing" damages) on publishers, but the Court of Appeals for the Eleventh Circuit rejected this argument, and the Supreme Court denied certiorari. Distinguishing this case from an earlier one in which the Fifth Cir-0' For a similar argument, focused primarily on defamation but applicable to pornogra- 68 The punitive damages were later reduced to two million dollars in remittitur.
[60:845 cuit had overturned a jury verdict on similar facts, the Court of Appeals noted that the Braun jury had found that the "ad in question contained a clearly identified unreasonable risk, that the offer in the ad is one to commit a serious violent crime. ' 6 7 The court also rejected Soldier of Fortune's argument that it could not be held responsible for independent acts of a third party. The court observed that Georgia law, like that in most American jurisdictions, 6 8 allows for liability of an original tortfeasor when an independent actor's conduct intervenes in the causal chain, if the acts of the intervening party were foreseeable. 6 9 The Supreme Court's refusal to review the outcome of Soldier of Fortune v Braun suggests that violent pornography, if defined as that which implicitly but unmistakably advocates directing sexual violence against women, can be the subject of a civil suit for damages without violating the First Amendment.
It may be objected that the Braun suit is different from the sort of civil action advocated by anti-pornography feminists, because advertisements (including classified ads) are "commercial speech" and hence deserve less First Amendment protection than speech which is the product itself, not merely an advertisement for it. It is true that the Court of Appeals treated the Soldier of Fortune ad as "commercial speech," and noted that such speech has diminished First Amendment protection.
7 0 But other courts have upheld damage awards for injuries caused by speech that was more in the nature of "the thing itself" than of an advertisement for it. Defamation of a private individual, for example, is actionable if it is false and the publisher is negligent about that fact.
'
Or consider Weirum v RKO General, Inc., brought by the survivors of a man killed when his automobile was forced off a highway by a pair of cars. 72 The teen-age drivers were listening to a radio broadcast that continuously gave clues to the location of a disc jockey who was driving around the region, and were attempting to locate the deejay in order to win a prize offered by the radio station. A jury found the radio station liable for the death of the deceased, and the California Supreme Court rejected the station's First Amendment argument as "clearly without merit," commenting that "[t]he First Amendment does not sanction the infliction of physical injury merely because achieved by word, rather than act. 1 7 The broadcast was not an advertisement, but was the speech itself. Yet those responsible were made to bear their share of liability for the harm caused as surely as those responsible for Soldier of Fortune's ad.
Of course, in neither Braun nor Weirum were the defendants' words the immediate cause of the plaintiffs' injuries. The words did not fly out and strike the victims, killing or injuring them. Rather, they encouraged or enabled others to inflict the death or injury, whether intentionally or accidentally. This pattern is often observed in product liability and negligence suits, where many necessary causes may intervene between the creation of the risk and the victims' injuries: a person is attacked by an individual under the influence of a dangerous prescription drug; 7 a driver is injured when a dump truck with defectively designed brakes, driven carelessly, collides with her car. It has never been the rule that the intervening acts of a third party will inevitably cut off the liability of the person who created the risk (although intervening actors may share the liability and may be made, through various mechanisms, to contribute to a judgment against the original tortfeasor). In such cases, to impose liability on the original tortfeasor, a court must find that she or he should have foreseen the risk that some intervening actor might behave in the manner that caused the plaintiff's harm.
Notice that no special legislation concerning liability for classified advertising or radio promotional contests was necessary to the results in Braun or Weirum. The outcomes of these cases merely represented the application of principles governing other product liability or negligence lawsuits. These suits are approved by most economic analysts of the law, because they contribute to the formation or maintenance of efficient markets. Products that are likely to cause harm must internalize the costs of the harm-either by investing in measures designed to prevent it (for example, mak-73 Id at 40. The court also rejected the station's argument that it should not be held responsible for harm caused by the intervening negligent acts of another. This argument fared no better under California law here than it did under Georgia law in Braun. See 
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ing the Pinto crashworthy, at least for the sorts of crashes that it is likely to encounter), or by shouldering the cost of the harms to which it contributed. Those who persist in committing harmful speech acts may eventually find it very difficult to stay in business, but they are not compelled by any governmental agent to stop running classified ads placed by ambitious thugs or, broadcasting invitations to drive like maniacs. Perhaps it would be better if they were, but the First Amendment does not permit that result. The same result may, however, be achieved over time by operation of tort law, about which the First Amendment has much less (but not nothing) to say.7 1 It is true that there are cases in which the First Amendment has shielded the creators or publishers of speech that would have generated tort liability, but for that shield. In Olivia N. v National Broadcasting Company, for example, the plaintiff was deprived of any recovery when the defendant's broadcast of the rape of a girl with a "plumber's helper" was found to have caused a group of boys to rape the plaintiff using the same method." 7 The California Court of Appeal found that the First Amendment required this result, and the Supreme Court denied certiorari. In Herceg v Hustler Magazine, Inc., no recovery was allowed when a teenaged boy hanged himself, apparently while seeking to achieve an autoerotic experience described in detail (together with the method of achieving it and a "warning" that the reader should not attempt the practice) in the defendant's publication. 78 The Court of Appeals reversed a judgment of $169,000 in favor of the boy's mother on First Amendment grounds 7 9 and the Supreme Court again denied certiorari. 8 0 In Eimann v Soldier of Fortune, the Fifth Circuit overturned a multimillion dollar verdict in favor of survivors of a murder victim whose husband had hired an assassin from the classified ads of Soldier of Fortune magazine, and the Supreme Court refused review. 8 The lawyer who would represent the pornography victim must contend with these precedents, but they do not pose insuperable obstacles. 
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The Olivia N. court suggested the outcome might have been different if the program's depiction of the assault were an "incitement" to commit a similar crime. 2 Although the court hinted that proof of "incitement" would require a showing that the defendant intended to encourage the behavior, 8 " an alternative interpretation of that term would encompass any implication that the broadcaster, writer, or filmmaker approves of the conduct depicted. Under this interpretation, the sort of suit I have suggested would be consistent with the First Amendment, since my definition of pornography includes only those materials that depict sexualized violence in a context that implies approval of the same, and is likely to encourage others to engage in it. 8 4 In Herceg, the plaintiff's attorneys premised their arguments on appeal entirely on the theory that Hustler had incited Herceg's experiment with autoerotic asphyxiation, abandoning their other claims.
8 5 The court did not find enough evidence of "incitement" as it understood the term, in part because Hustler had included a "warning" that its readers should not attempt the practice it described, and in part because there was no proof that the article's encouragement created an "imminent" danger. Although the dissenting opinion is certainly right in criticizing the majority's fanatically wooden application of the categories generated by the Supreme Court's First Amendment cases, 8 " Herceg can be distinguished as a case in which the plaintiff did not attempt to articulate a theory of liability beyond that of "imminent incitement to lawless action." In Eimann, the plaintiff's verdict was overturned because the advertisement was held to be ambiguous as a matter of law, and because the jury instructions suggested that 82 The trial judge had nonsuited the plaintiff at the close of her counsel's opening statement because the lawyer had disclaimed any evidence that the defendant had "incited" the conduct that victimized his client. Olivia N., 126 Cal App 3d at 491.
13 Id at 495 (Incitement means "directed to inciting or producing imminent lawless action and ... likely to incite or produce such action."). The court used the notion of "incitement" to distinguish Weirum, arguing that in that case there was "incitement" of the listeners, see Weirum, 539 P2d at 48, but nothing in the appellate opinion in Weirum suggests the existence of any evidence that the radio station wanted or desired its listeners to drive recklessly.
" See text accompanying note 37. This limitation is included in the definition to exclude depictions designed to arouse the viewer's sympathy, pity, horror or anger without implying the originator's approval of the conduct depicted.
85 814 F2d at 1019. 86 See id at 1025-30 (Jones concurring in part and dissenting in part). The majority observes, for example, on the strength of the facts of Brandenburg v Ohio, 395 US 444 (1969), that "the root of incitement theory appears to have been grounded in concern over crowd behavior." 814 F2d at 1023.
Pornography As Speech and Product
Soldier of Fortune had a duty to investigate the "context" of the ad. 87 The court did not rest its holding on the defendant's First Amendment arguments, and the eventual outcome of Braun v Soldier of Fortune confirms Einmann's limited reach. 88 V.
COMPLEXITIES OF CAUSATION AND HARM
In any suit of the sort I suggest, the plaintiff's attorney must address two different types of causation. One is a general causal relation between pornography (defined as I have suggested) and violent harm to persons, and the other is the particular causal relation between certain pornographic material produced or distributed by the defendant and the harm suffered by the plaintiff. The second of these tasks is, of course, one that must be undertaken by any plaintiff's attorney in any personal injury lawsuit. 8 9 The congeries of doctrines known collectively as the law of proximate cause is both complex and uncertain, 9 0 but no more so in this sort of case than in many others. The intervening agency of a third party (the rapist, the assailant, the one who forces pornography on the victim) does not defeat proof of a causal relationship between the pornographic material and the harm, if some such harm was foreseeable by the pornographer-defendant. 9 1 This last qualification suggests the relationship between this particular causation requirement and the more general requirement of proving that pornography causes harm. As more and more research seems to affirm that exposure of men to violent sexual material leads to harm to women, 9 and as this research and its conclusions are publicized and discussed, it will become more and more difficult for creators and dealers of pornography to claim they did not foresee that their activities would lead to harm. It will become correspondingly more likely that juries and judges will accept the arguments of victims that the risk of their injury-or the sort of injury they suf- 
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The University of Chicago Law Review fered-was known to the defendant, or would have been known to him had he been reasonably prudent.
The general causation requirement also performs an independent function in such a lawsuit by reassuring the judge, who in its absence would harbor a First Amendment-generated solicitude for the defendant's conduct. In civil suits seeking damages for injuries proximately caused by speech, courts have traditionally assuaged their concerns about the speech-inhibiting character of a plaintiff 's recovery by observing that the defendant's speech was known to be likely to cause harm. 9 3 Whether phrased as an aspect of negligence or causation, evidence of the reasonably prudent defendant's knowledge that his speech-act risks harm to another is an integral ingredient of the plaintiff's case. 4 Hence my definition of pornography has a built-in foreseeability element: "Pornography is a depiction. . . likely to promote or encourage similar behavior in those exposed to the depiction." 95 I do not think that many plaintiff's attorneys will fail to produce evidence of a general causal link between exposure to violent pornography and harm to women. Although some researchers have been reluctant to affirm the existence of a link between exposure to nonviolent sexual material and harmful changes in the subject's attitudes or thoughts, those who have done the most work in this area acknowledge that exposure to materials that depict the infliction of pain or rape does have such a damaging effect. After a series of disputes about what they did and did not find, and whether their work-had or had not been misused by anti-pornography forces, 96 [60:845 tim presented to them later as less injured and more responsible for her assault. The men are also more likely to endorse myths such as the idea that women secretly enjoy sexual assault.
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Linz and Donnerstein emphasize, however, that these findings do not suggest a relationship between exposure to nonviolent sexually explicit material and any such attitudinal changes; indeed, they claim that it is the violence of the material rather than the explicitness of its sexual content that makes it dangerous. "Slasher" films, they say, are more likely to have harmful effects than some X-rated materials. 98 I believe that my definition of pornography, "a depiction. . . of violence directed against, or pain inflicted on, an unconsenting person or a child, for the purpose of anyone's real or apparent sexual arousal or gratification," captures the essence of the materials that have been documented as likely to lead to harm. Note that the definition does not exclude materials that depict the unconsenting victim as later grateful for being hurt or raped. Such depictions are among the most infuriating to feminists, and for a good reason; research suggests that such "positive outcome" depictions of sexualized violence are among the most dangerous in inducing dangerous attitudinal or behavioral changes in those exposed to them. 9 Many have argued that pornography is harmful to women in more subtle and important ways than the positivistically proximate harm-inducing respect that would generate a successful lawsuit under my proposal. 00 I do not disagree with the claims of those who argue that pornography (here used in a much broader sense) harms women in ways that the clumsy drama of a lawsuit cannot expose or compensate. As MacKinnon says, way pornography targets and defines women for abuse and discrimination does not work like this. 1 0 1 I also do not disagree with the claims of MacKinnon and others who argue that pornography (again, used in a broader sense) does not just cause harm to women, it is harm to women. 1 0 2 I do not doubt the power of speech and ideas to force identities onto women that we have not chosen, yet find impossible to contest. However, I do doubt whether a legal system that protects hate speech that causes harm of a similar sort' 0 will be persuaded to uphold the prohibition of pornography because of the reality that it constructs. But I do not propose a limit on what should "count" as a cognizable legal harm. The real source of disagreement here is less about causation than about harm-about what counts as harm in the legal system. It is true that many of the harms women encounter in their daily lives do not "count" in lawsuits or criminal codes because they are invisible, incomprehensible, or just uninteresting to those whose interests constructed the law. 104 It is also true that inspired lawyering can sometimes make those harms visible and illegal-that is, can both "out" and "outlaw" them. 0 5 Although I doubt the success of lawsuits predicated on a woman's emotional distress at being perceived or constructed as less than fully human, the law of personal injury sometimes recognizes harms to the psyche. 06 From the obvious case of the woman who is raped by a man to the accompaniment of a pornographic videocassette, to the far more challenging case of a woman who feels imprisoned in her home after dark because of the clientele of the adults-only bookstore on the corner, it must be left to the ingenuity, resourcefulness, and eloquence of the attorneys in such cases to convince the judges and juries that there has been real harm and legally compensable injury.
Happily, one need not prove "causation" in these cases to the satisfaction of a philosopher, 1 0 for the law's rules on causation are not really rule-like, and are amenable to manipulation. 1 0 8 From the standpoint of a critical legal theorist this is a bad thing, 0 9 but for the proposal I make here, it is a blessing. I understand that there is a continuous "background" exposure to sexualized violence against women in print, on television, in advertising, and in movies. I also appreciate the difficulty in separating the causal contribution of this continuous background effect from that of any particular piece or pieces of pornography. Nevertheless, I believe most jurors would be horrified and disgusted by the sort of violent pornography that this proposal targets. I believe further that their reaction would lead them, where there is any evidence of a causal contribution, to resolve doubt in favor of finding a causal connection between a particular piece of pornography and any harm to a victim they find believable and appealing. In the same way, jurors are often willing to find that exposure to a particular carcinogen caused a worker's cancer, even against a background of toxic exposure experienced by all and despite defense arguments about the confounding of causality that it occasions." 0 VI. OTHER OBJECTIONS CONSIDERED I anticipate other objections to the campaign of personal injury litigation that I suggest. Some will argue that placing liability for the injuries of raped or assaulted women on pornographers will create at least a psychological escape from responsibility, or even a legal defense, for the criminal who immediately committed the 107 I thank my friend Alison Jagger for educating me on the difficulty of this enterprise. crime.m I cannot say I understand the psychology of violent criminals well enough to address the first possibility, although Diana Scully's work suggests that the opposite may be true-that it is the availability and prevalence of pornography, in the absence of any public suggestion that the scenes it depicts are wrong or objectionable, that assuages whatever qualms the would-be sexual criminal might otherwise experience. 11 2 In any event, the second concern is not necessary. The law of solicitation allows for the guilt of both the solicitor and the solicitee; that of complicity, for the guilt of both the encourager and the actor. Both negligence and products liability law recognize that two or more parties may be liable to an individual for harm caused by the joint operation of their conduct. To the extent the sexual criminal wishes to identify a particular piece or pieces of pornography as having inspired his crimes, he will find himself no less guilty. He may nevertheless wish to do so, either to identify another party to share civil liability or for other reasons, and by doing so will provide me with a partial answer to another objection I anticipate.
This next objection I conceive as the opposite of "If you build it, they will come." ' 1 That is, it will be objected that even if lawsuits such as I describe would be heard by courts, and could overcome First Amendment obstacles, no one will bring them-because of the poverty of the likely plaintiffs, the uncertainty of recovery, and the difficulty of identifying the source of the pornography. 1 I concede these difficulties, especially the last. Unless there is some "signature" or other circumstance to suggest a sex criminal's inspiration by a particular work of pornography, there may be insuperable proof difficulties. As suggested above, however, the criminal himself may disclose the identity of his despicable Muse. Moreover, I would expect resourceful plaintiff's attorneys to find ways to deal with these difficulties, as did resourceful plaintiff's attor-. See, for example, Damaging Remedy at A18 (cited in note 7).
122 Scully, Sexual Violence at 100-17 (cited in note 99). Close to half of the group Scully studied were "deniers" who, despite having been convicted and quite apart from any attempt to shift the blame to pornography, continued to claim they had not raped their victims. Scully found that the principal source of this claim was their exposure to images of women as whores, as teases, as creatures who don't know their own minds and say no when they mean yes-that is, the sorts of images of women found in pornography. Id.
'3 From the film Field of Dreams, this mysterious phrase gives the hero to understand that he should build a ballpark, and that if he does so dead baseball players will come to life and compete there. He does and they do, of course. It says a great deal about some baseball fans that they did not find this film sappy.
", This objection has been raised to the Pornography Victims Compensation Act. See Kilpatrick, Well-Intentioned Pornography Bill at All (cited in note 7).
[60:845 neys in the asbestos litigation, where most of the stricken plaintiffs had no idea who had manufactured the particular asbestos product to which they were exposed. 115 A further objection, one that has been raised to almost every proposal designed to discourage pornography, is that we need education, not litigation. But the two do not exclude one another and may converge in important respects. Litigation has played an enormous educative role in this country's history, concerning issues from desegregation to sexual harassment to rape to employment discrimination. Moreover, entire research industries emerge once issues become legal issues. When one's entitlement to certain legal benefits depends on whether she suffers from a "learning disability, 1 16 learning disability experts begin to appear. When lawsuits begin to claim that exposure to high-intensity electromagnetic fields may cause cancer or miscarriages, studies are done. When DNA evidence begins to be admitted in criminal cases, labs begin to tool up to do that kind of work. There has been some work on the causes of sexual violence (both in general and in particular cases), but there needs to be more. Similarly, recognizing lawsuits against pornographers will encourage research into the effects of pornography.
I also anticipate the objection that a proposal such as mine will inevitably be turned in the first instance against feminist speech. Such a fear animated the writers of the FACT brief, and was expressed by many in the debate over the Model Ordinance.117 Audre Lorde's observation that "the Master's tools will never dismantle the Master's house" captures the reservations of many feminists toward strategies that would award a male-dominated legal system a role in controlling violence against women. 1 1 8 But I do not believe that Lorde meant to caution against using any maleoriginated power against continuing male dominance and violence; such a universal caution would have discouraged enforcement of the Civil Rights Act of 1964 (including those provisions later held to prohibit sexual harassment), the reform of rape laws, the prose-cution of domestic violence. I cannot conceive, moreover, of any speech that I would call "feminist" that would fit within the definition of pornography used here-the depiction of unconsented sexual violence in a context implying approval of the same and likely to encourage the observer to do the same, that is to inflict unconsented violence. I have read the arguments of lesbians and others who value sadomasochistic sexual experiences 1 19 and I do not understand them to argue for the value of speech that encourages nonconsensual violence.
Finally, I expect this proposal to be criticized because it offers too little. Catharine MacKinnon has said that individual lawsuits by victims of pornography can never amount to more than a mopping-up operation. 120 This may be true, metaphorically speaking. But others criticized MacKinnon and Dworkin's Model Ordinance on the ground that in a world full of male violence, combatting pornography was a task with very small potential for good1 12 1 in other words, a mopping-up operation. What I propose will not save women from the use of rape as a political weapon in Bosnia, will not heal the wounds of incest victims in Illinois or Colorado, probably will not eliminate pornography, even violent pornography. It's mopping up, but women are good at that. When I visualize the Master's tools, mops are not among them. If we wield them well, we may well dismantle a part of his house.
